Supplier Liability

Risk-Based Limitation

With Government procure-
ment and financial policy dictat-
ing a detailed assessment of
risks prior to agreeing a liability
limit, and industry demanding
more realistic liability limits in
their contracts, Broadleaf has
the ideal solution to ensure
both parties can achieve their
objectives.

Broadleaf’s supplier liability risk
assessment process is an inno-
vative, practical and effective
means of estimating an appro-
priate limit of supplier liability
in Government contracts.

Our process results in a num-
ber of critical benefits including
reduced negotiation time-
frames, no unnecessary insur-
ance levels and overall reduc-
tions in contract value. The
process takes into account the
nature of the proposed con-
tract, the risks involved, and
the Government’s exposure to
financial loss or damages.

We have developed this proc-
ess with many clients over the

past five years in response to
specific Federal and State Gov-
ernment’s needs. The result is
a process that protects the
Government’s financial inter-
ests and accurately reflects the
actual risks in delivering the
required material and services.

Recent changes to the Com-
monwealth Procurement
Guidelines and financial policy
guidance have reinforced the
need for Agencies to conduct
effective risk assessments prior
to negotiating a limit of sup-
plier liability.

Based on the Australia/New
Zealand Standard 4360:2004 —
Risk Management, and the
soon-to-be released Standard
1SO31000:2009 Risk Manage-
ment, the Broadleaf supplier
liability risk assessment process
provides a disciplined and de-
fendable approach to estimat-
ing supplier liability limits.

The process is future proofed
for 1ISO31000:2009 and has the
additional benefits of improving

Commonwealth Government

Guide to Limiting Supplier
Liability in ICT Contracts with
Australian Government Agen-
cies.

the understanding of the risks
and required risk treatments
for public contracts.

Limiting a Contractor’s Liability to the

Commonwealth

Article 6.12

Agencies must undertake
a risk assessment to inform
any decision about whether limit-
ing a contractor’s liability through
a liability cap or indemnity would
be appropriate, and if so, what
limits may be suitable.

This approach is consistent with
the broader financial manage-
ment framework that provides for
agencies to consider all contingent
liability matters in the context of
sound risk and contract
management practices.

December 2008

Commonwealth Procurement
Guidelines




Risk Assessment for Supplier Liability Estimates

Traditional Problems with Limiting Supplier Liability

Australian Government or-
ganisations have traditionally
sought to apply unlimited
liability to their contractors
and many Government con-
tract templates include such
provisions. Indeed, the Com-
monwealth Procurement
Guidelines have previously
mandated unlimited liability
unless there compelling rea-
son to do otherwise.

This has lead to a range of

problems in Government

procurement, including:

® [nability of many small-to-
medium enterprises to

obtain insurance coverage
for unlimited liability, re-
sulting in their inability to
tender for Government
work;

e Unwillingness of small-to-
medium enterprises to
take on unlimited liabili-
ties;

® Protracted and sometimes
frustrated negotiations
over the level of supplier
liability;

®  Where unlimited liability is
agreed, the high costs of
insurance are generally
passed through to the
Government as part of the

contract price; and

e Negotiated limits of sup-
plier liability are often not
consistent with the actual
risks associated with the
contract in question.

Recent changes to the Com-
monwealth Procurement
Guidelines and Government
financial policy now allow for
the limitation of supplier liabil-
ity as long as the estimate is
supported by a risk assess-
ment and a risk management
plan. This is a significant
change to how supplier liabil-
ity is estimated and applied.

Page 2

ASINZS 4360:2004

RISK MANAGEMENT

Australian and New
Zealand Standard for
Risk Management,
AS/NZS4360:2004

A Success Story

With the advent of the new procurement
and financial policies, and a strong desire by
Government and industry to set supplier
liability limits at more appropriate levels, the
requirement arose for a process and meth-
odology that meets practical and policy ob-

jectives.

For the past five years, Broadleaf has lead the

way in this field.

Commencing with a select number of large
Government contracts that had special needs
for estimating supplier liability limits, Broad-
leaf adapted its qualitative risk assessment
process to give a quantitative framework that

assessment.

the AS/
NZS4360:2004

processes with an

in-depth under-
standing of con-
tract liability risks

specificities.

is tailor-made for
contract liability

This new quantita-
tive approach com-
bines the best of

Overview

Total

Wih canlstion

Whatcauses
the offset
fromthe

Risk of exceeding target
08

Whatcauses
the spread?

base estimate? Bae

o g
20 Z0 240 20 W0 W B W WO M0 2O
Total target Sht

and scenarios, tai-
lored to individual contract requirements and

Broadleaf’s Supplier Liability Risk Assessment Process

The Broadleaf supplier liability
risk assessment process has
been developed and refined
through experience with a
range of Government depart-
ments and agencies. It delivers
faster and more successful
negotiations, reduced insur-
ance levels and lower contract
values.

On each assignment we have
worked closely with procure-
ment and legal staff to deliver
a product that is tailored to
meet their needs.

In brief, our process offers the

following:

e Based on AS/NZ4360 and
the new 1SO31000:2009;

e Tailored to specific con-
tracts;

® |everages off qualitative
risk assessments;

e Allows the Government
agency flexibility in terms
of level of confidence;

e Takes advantage of Agency
domain knowledge and
subject matter experts;

e Applies a database of well

established and common
supplier liability scenarios
as a starting point for the
risk assessment;

Provides consistent and
defendable results;

Meets or exceeds require-
ments of the CPGs, finance
policy and Reg 10;

Leads to a cost effective
limit of supplier liability
that reflects actual risks in
the contract; and

Reduces contract negotia-
tion significantly.

“Broadleaf evolved
its qualitative risk
assessment
processes into a
quantitative
framework that
combines the best
of ASINZS:4360
with in-depth
understanding of
contract liability
risks and

scenarios”




About Broadleaf

Risk Assessment for Supplier Liability Estimates

Broadleaf is acknowledged as a global leader in risk management consulting, having played a de-
cisive role the development of Australian and international risk management standards over
the past |5 years and worked at the leading edge of the risk management discipline in theory
and concepts, benchmarking, practical implementation, training and mentoring.

Included in the Broadleaf ranks are past and present members of the Standards Australia risk
management committee and sub-committees, and the current nominated Australian expert on
the international working group that has developed the soon to be released 1ISO31000:2009

risk management standard.

The Broadleaf Supplier Liability Risk Assessment process is a highly capable risk assessment
framework that has been developed and refined by working with many Government depart-
ments over the past year to meet a wide range of exacting procurement and contracting re-
quirements. Broadleaf has worked closely with Agency procurement, legal and business staff to
deliver a process that accurately meets their needs.

Eroadlea'

Broadleaf’s Senior Canberra Staff

Phil Walker

Phil has extensive experience and
practical expertise in the develop-
ment and use of risk management
processes to support large and
complex Government projects and
contracts. He has worked closely
with many Government agencies
in developing risk assessment
processes associated with estimat-
ing supplier liability

Phil is an experienced project
manager with relevant tertiary
qualifications in this field, who
worked in the Public Service for
22 years where he successfully
managed a number of billion dollar
projects in the Department of
Defence. He has 10 years experi-
ence as a risk management con-
sultant and co-authored ‘Project
Risk Management Guidelines: Man-
aging Risk in Large Projects and
Complex Procurements,” pub-
lished by John Wiley & Sons in
2005.

Dennis Goodwin

Dennis has a Master of Business
Administration, majoring in Project
Management, and a Diploma in
Risk Management. He has more
than 30 years’ experience in the
Australian Public Service, a large
number which were in senior
management positions.

Sine 1994, Dennis has been an
active member of the Standards
Australia Committee that devel-
oped the Australia/New Zealand
Standard for Risk Management AS/
NZS4360:2004. He is also an edi-
tor of the 'Guidelines for Managing
Risk in the Australian and New
Zealand Public Sector', and lead
editor of the ‘Guidelines for Man-
aging Risk in Outsourcing' and
‘Guidelines for Managing Risk in
Sport and Recreation’.

Dennis is a member of the Aus-
tralasian Institute of Risk Manage-
ment, and has been a consultant in
risk management since 2000.

Dr Sam Beckett

Sam has more than |5 years’ ex-
perience in risk management, and
has worked in senior management
roles with the Australian and
United States’ Departments of Ag-
riculture. He drafted Australia’s
Guidelines for Import Risk Analysis
and provided the risk management
methodology support for the Com-
monwealth’s successful landmark
court case on the importation of
pig meat.

Sam has a PhD in risk management
and nationally recognized expertise
in quantitative and spatial risk mod-
elling. As a risk management con-
sultant he continues to work
closely with a range of common-
wealth, state and local Government
agencies. Sam is an experienced
facilitator, and a part-time lecturer
in risk management at the Univer-
sity of Sydney. He was for 5 years
the Head Examiner in epidemiology
for Australian College of Veterinary
Scientists.




Phil Walker
Tel (02) 6292 6336
Mob 0412 708 305
Email Walker@Broadleaf.com.au

Dennis Goodwin
Tel (02) 6284 2128
Mob 0412 518 980
Email Goodwin@Broadleaf.com.au

Dr Sam Beckett
Tel (02) 6236 8806
Mob 0416 092 041
Email Beckett@Broadleaf.com.au
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